
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

Condec Corporation

for Redetermlnation of a Deflclency or for
Refund of Corporatlon Franchlse Tax under
Artlcle 9-A of the Tax Law for the PerLod
End lng  Ju ly  31 ,  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of A1bany :

Connie A. I{ard, belng duly sworn, deposes and says that
she is an employee of the State Tax Co'nisslon, that she is over 18 years
of age, and that on the 14th day of August, L987, she served the wlthln
notlce of declslon by certlfled nall upon Condec Corporatlon the petltloner ln
the wlthln proceedlng, by encloslng a true copy thereof ln a securely aealed
postpald \{rapper addressed as folLows:

Condec Corporation
233 South Wacker Drlve
6300 Sears Tower
Chicago, IL 60606

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal-
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the petlttoner
herein and that the address set forth on saLd rdrapper Ls the last knowu addrees
of the pet l t ioner.

sworn to before me thls
14th day of  August ,  L987. {a, o /),/

to admlnlster
Tax taw sect



STATE OF NEW YORK

STATE TN( COIIYISSION

In the Matter of the PetLtlon
of

Condec Corporation AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflciency or for
Refund of Corporatton Franchlse Tax under
Artlcle 9-A of the Tax Law for the Perlod
Endlng JuLy 31, 1980.

State of New York :
s s .  :

County of Albany :

Connie A. Ward, betng duly sworn, deposes and says that
she l-s an enployee of the State Tax Comission, that she Ls over 18 years
of age, and that on the 14th day of August, 1987, he served the wlthln notice
of declsion by certlfled matl upon Brian J. Itanlgan, the representatlve of the
petitloner ln the within proceedlng, b)r encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Brian J. llanlgan
Tax Manager - Condec Corporatlon
233 S. Wacker Dr.  -  6300 Sears Tower
Chicago, IL 60606

and by depositing same enclosed ln a postpaid properly addressed ltrapper ln a
post office under the exclusLve care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petttloner hereln and that the address set forth on said nrapper ls the
last known address of the representatlve of the petlt,loner.

Sworn to before me thls
14th day of August,  1.987 .

l s te r
Law sect
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August 14, L987

Condec Corporation
233 South Wacker Drive
6300 Sears Tower
Chlcago, IL 60605

Gentlemen:

Please take notlce of the decision of the State Tax Connlssion encl-osed
herewlth.

You have now exhausted your rlght of revlew at the adminlstrative level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng ln court to review an
adverse declslon by the State Tax Co'nmlssLon may be instituted onLy under
ArtLcle 78 of the Ctvll Practlce Law and Rules, and must be cornqenced ln the
Supreme Court of the State of New York, Albany County, nlthLn 4 months from the
date of this not ice.

Iaqulrles concerning the computat,lon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluat,lon Bureau
Assessment Revlew Unlt
BulLding ll9, State Caupus
Albany, New York L2227
Phone # (518) 453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representative

Petl t loner t  s Representat lve:
Brian J. Ilanlgan
Tax I'Ianager - Condec Corporatlon
233 S. Wacker Dr.  -  6300 Sears Tower
Chlcago, IL 60606



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f

CONDEC CORPOMTION DECISION

for Redeterminatlon of a Deficiency or for :
Refund of Corporatlon Franchlse Tax under
Article 9-A of the Tax Law for the Perlod :
Endlng July 31, 1980.

Petitioner, Condec Corporation, 233 South Wacker Drive, 6300 Searg Tower,

Chlcago, ILl lnols 60606, f l led a pet l t lon for redeterminat ion of a def ic iency

or for refund of corporatlon franchise tax under Artlcle 9-A of the Tax Law for

the perLod endLng July 31, 1980 (Fl le No. 45445).

A fornal hearlng was held before Joseph I,l. Pinto, Jr., Heartng Offlcer' at

the offlces of the State Ta:r Comission, ftro World Trade Center, New York' New

York, on Decembet 12, 1986 at 10:00 A.M., wlth al l  br iefs to be submitted by

April 3, L987. Petitloner appeared by lts Tax Manager, Brlan J. Hanlgan. The

Audlt Divislon appeared by John P. Dugan, Esg. (Anne W. Murphy, Esq., of

counse l ) .

rssuEs

I. I{hether the Audit Dlvisl-onrs refusal to offset interest expense by a

certaln portlon of tthome offlce expensett ltas proper.

II. Whether petLtioner ls llable for addltlonal ta:r due on entl-te net

lncome resul-tl-ng from a recomputatton of lnterest indlrectly attributable to

subsldlary capital.

FINDINGS OF FACT

1. Based upon a desk audit  of  pet l t ionerrs corporat ion franchlse tax

report for the perlod endlng July 31, 1980, the Audlt DivLslon lssued a Statement
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of Audlt Adjustment dated February 2, 1983, indlcating a tax deflclency of

$18,295.46  and in te res t  o f  $S,879.98  fo r  a  to ta l  amount  due o f  $24,175.44 .

Although the addltlonal tax was attributed to several factors' the issue of

Lnterest lndlrectly attrlbutable to subsldlary capital is the only issue whlch

remains ln dlspute. The Statement of Audlt AdJustnent presented lts explanation

of the issue as fol-Lows:

rflnterest lndirectly attributable to subsidlary capltal has
been conputed ln accordance with Sect lon 2O8.9(b)(6) of
Article 9A of the Tax Law. The amount of lnterest exPense
that is indlrectly attributable to subsldlary capltal ls
determlned by dlviding the average fair market value of
subsldlary eapltal (exclusive of subsldlarles ln the
comblned group) by the average fair market value of total
assets (exclusive of subsldiaries ln the comblned group).

' 
The resultlng percentage is then nultlplled by the total
interest expense of the comblned group to determlne the
amount of interest which ls indlrectly attributable to
subsldlary capital ."

2. On JuI-y 7, 1983, the Audit Dlvislon lssued to petltioner' Condec

Corporat ion, a Not ice of Def ic iency whlch stated addlt lonal tax due of $18'295.46

p lus  tn te res t  o f  $6 '937.64  fo r  a  to ta l -  ba lance due o f  $25r233.10 .

3. Petlttoner was lncorporated ln the State of NewYork onllay t5, L942

and began doing business in the State on the same date. Petltloner descrlbed

lts prlncipal buslness activity as manufacturing.

4. Upon audlt, several adjustments nere made with regard to the Corporatlon

Franchl.se Tax Return flled for the perlod endlng July 31' 1980, Lncludlng a

deductl.on for contributlons, adjustment of entlre net lncome to refl-ect inclueLon

of 1002 of the DISC lncome and an exclusion of the deemed DISC dlvldend, an

adJustment of lnvestment tax credlt and an adJustment to the clalm for DISC

export credlt. However, these items were not contested by the t€rxpayer and the

only lssue whlch remalned was that of Lnterest lndirectly attrlbutabl-e to
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subsidiary capltal-. The fornula used by the Audlt Dlvision in arrlvlng at

interest lndirectly attributable to subsldlary capital was as follows:

Investment in and Advances to Subs
x Total lnterest ExPense

Total  Assets

The Audit Dlvlslon netted out of the numerator and denomLnator the vaLue of

petitionerrs investments in the two subsidiarLes ln the combined grouP, Coadlesel

Power Corp. and Consol ldated Dlesel Electr lc Corp. Sald value was $789r807.00.

The resulting subsidiary asset ratio was 79.45727..L The ratlo was then applled

to total  lnterest expense of $9 12401825.00, which was reported by pet l t ioner

for Federal tax purposes. The resultlng lnterest lndirectly attributable to

subsldiary capltal  was $7,342,501.00. This f lgure was ul t lmately reduced to

$7,292,859.00 because the Audit  Di.v ls ion added back the val-ue of the assete of

the subsidlaries in the combined group to the total assets ln the above fornula.

5. The lnterest indLrectly attributabl-e to subsidlary capital was then

added back to the Federal taxable income thereby nodifylng the New York entlre

net income and ultinately the total amount of corporatlon franchlse tax due

from pet i t ioner.

It should be noted that the Audit Dlvlsion erred in its comPutatlon of the
subsldlary asset raEio ln that its calcuLatlon of the denomlnator
incorrectly lncluded the asset values of the subsldi.aries ln the comblned
group and the DISC. In Matter of  Federated Depart
(St"le Tax Cornmisslon, A portion of
a subsidiaryts lnterest expense deduction was disallowed Pursuant to Tax
Law S 208.9(b)(6) because said company dld not have any subsidiarLes. In

the instant case, neither the trro subsldlarles in the combLned group nor

the DISC have subsidiaries or lnvestments in subsidiaries. The assets of
the subsldlaries and DISC shouLd have been excl-uded from the denomlnator.
Ilence, petitionerts ultimate tax J-lablllty wouLd have been higher. Ilowever'

since the Audit Dlvislon falled to make a motion at hearlng to raise the
amount of the deflclencyr no such modlflcation is made hereln.
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6. Petitl.oner contends that it should be glven an offset agalnst lts

interest expense for an ltem entitled rrhome office expensert whlch was lncluded

in an ltem llsted ln petltionerts balance sheet entitled |tother lncomett. The

hone office expense was incurred by the parent corporation on behalf of lts

subsldl-arles. Petltioner contends that 647 of the total corporate expenses for

f i sca l  year  ended Ju ly  31 ,  1980 cons is ted  o f  $8r946 'L74.00  ln  ln te res t .  I t

contends that all of this interest is charged to subsldiaries and as such

should be netted agalnst the al-located expenses slnce these amounts are dlrectly

attributable to subsldlary actlvlties. Petitioner further contends that lt

bi1ls out interest expense to all- the operatlng subsldlarles by a formula

conslstlng of subsldiary net workLng capital and net flxed assets nultiplled by

Condecrs cost of  capital- .

7. Upon examlnation of the actual advances to and investments in subeldl-

arles by the parent for the flscal year ended July 31, 1980' provided by the

taxpayer in a letter to the ComLsslon dated October 9, 1984, lt ls apParent

that there was an excesslve fluctuatlon in interest rates charged to subsldlarles'

that many subsldlaries were allocated hone offlce expenses but received no

advances and, ln one case, a subsldiary wLth the the second highest allocatlon

of home offlce expense did not even appear on a list of lnvestments attached to

the above-referenced l-etter ln Exhiblt E attached thereto.

8. The Audit Divislon asserts that the inconsistencles evldent from the

figures provlded by petitloner Lncluding the large fluctuatlon in lnterest

charged to subeidiaries, the fact that some subsidiaries were allocated home

office expense even though no advances to the subsidiary ltere made and the

omisslon of Conflow Manufacturlng, Inc., a subsidlary wlth the second hlgheet
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all-ocatlon of home office expense, do not substantlate interest directly

attrlbutabl-e to subsidiary capltal.

CONCLUSIONS OF I"AW

A. That Tax Law $ 208.9 furnishes the definltion for and method of

computlng entire net lncome. Sectlon 208.9(a) (1) provldes that entlre net

lncome shalL not lnclude t ' lncome, gains and losses from subsldlary capitaL.. . . t t

Sect lon 208.9(b) provides, ln pert inent part :

rrEntlre net Lncome shall be determined wlthout the excluslon,
deduct lon or credit  of :

* * *

(6) in the discretion of the tax comml.sslon, any amount of
int,erest dlrectly or lndl.rectly and any other amount
directly attrlbutable as a carrytng charge or otherwise
to subsidiary capltal or to lncomer galns or losseg
from subsidlary capltal . r '

Generally speaking, the lnterest expense attributabl-e to subsldlary capltal le

dlsallowed as a deductlon in order to prevent the taxpayer fron reaping a

double beneflt, inasmuch as the taxpayer is permltted to exclude income from

subsldiary capltal in the calculatlon of lts entire net lncome (Matter of

Federated Department Stores, Inc. ,  State Tax Comission, August 14, 1981).

B. That the Audit DivlsLon properly refused to offset the lnterest

expense of petltloner with the rrhome offLce expensett incLuded in the tfother

incomerr category llsted ln petltlonerfs financial statements for the fiscal

year ended July 31, 1980. There nas no credible evidence lntroduced whlch

Lndicated that the allocatlon of home office expense to subsidlarles' rras based

on any indebtedness between the parent and the subsldiaries.

C. That the hone offlce expense wa8 not assessed on any recognizable

proportLonate basis, nor was lt based upon the actual amount borrowed by any

particular subsidiary or the amount of income generated by petltLonerrg lnveetment
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in each subeldiary (Colt ftrd""ttl"", I '

66 NY2at 466). Therefore, the offset agalnst lnterest expense sought by petltloner

cannot be granted.

D. That petltioner fall-ed to deuonstrate any error ln the formula ueed by

the Audit Dlvieion to attrlbute lnterest lndirectJ-y to subsidlary capltal. The

values were taken directly fron petitlonerrs own New York Corporate Franchlse

Tax Return for the period endlng July 31, 1980 and further reflected ln the

balance sheets of petitlonerts Federal- Corporatlon Income Tax Return attached

to the New York return.

E. That the petltlon of Condec Corporatlon ts denied, and the Notlce of

Deflclency lssued on July 7, 1983 ts sustained together wlth such additlonaL

interest as may be lawfully due and owlng

DATED: Albany, New York STATE TAX COMMISSION

AUo 1 4 1987
PRESIDENT


